As Amended and Restated December 11, 2008

BY-LAWS
OF
BURLINGTON NORTHERN SANTA FE CORPORATION



BY-LAWS
OF
BURLINGTON NORTHERN SANTA FE CORPORATION

TABLE
OF CONTENTS

ARTICLE I.

OFFICES. ...ttt ettt ettt b e be st e st e s et e be e b e e be e Rt ebeese e st e st e nbenbesbenbeaneereaneas 1
SECTION 1. Registered Office and AQENT. .......ccoiiiiiiiiiiiisieeeee e 1
SECTION 2. Other OffiCeS. ...cueiiiieiiiiesiisesee et 1

ARTICLE II.

MEETINGS OF STOCKHOLDERS.........coiiititeteieieese ettt a e 1
SECTION 1. ANNUAI IMEELINGS. ..c.vveieiieeiieeie ettt ne e 1
SECTION 2. Special MEELINGS. .....ccveiuieieiie ittt 1
SECTION 3. Place OF MEELINGS. ....ccviiieriiiieiiie ittt 2
SECTION 4. NOICE OF MEELINGS. ...c.viviitiitiiiisiieiiei et bbb 2
SECTION 5. QUOTUIM. ..eiiiiiiiiee ettt e sttt e e e st e e e s e e e e st ae e e s s esta e e e s anseeeeeasnbaeaeesnnaneeeanns 2
SECTION 6. OrganiZation..........cccveiuiiieiiieieieesie et ste et ste e sraeste e sreesreeae e e sre e e 3
SECTION 7. WOUNG. ...ttt sttt sttt sttt bt e b et e e b e sbeanbesreenteenee e 3
SECTION 8. INSPECLOIS. ....veeieiiieieeiie sttt 4
SECTION 9. List Of StOCKNOIAEIS. .......ocviiiiiiiiiiiiiicee e 4
SECTION 10. Business at Meetings of Stockholders. ...........ccccoveiieiiiiciiccce e, 5
SECTION 11. No Stockholder Action by CONSENt. .......ccceiiiiiiriiieeeee e 7

ARTICLE IlI.

BOARD OF DIRECTORS ..ottt sttt st bbbttt st sbe st ssenne e 7
SECTION 1. Number, Qualification and Term of Office. ........c.ccocvevieiiiiiiiciiicccee 7
SECTION 2. VACANCIES. ..c.veeeeiieeitieieeieesteeteaseesseeseesseesteeseaseesseassessessseessessesssesnsessesssessenns 8
SECTION 3. RESIGNALIONS. ..uvevieiieieiiesieeie s ee st ie e ste et e e et e e teesaesnaesseanaesraenreenee e 8
SECTION 4. REMOVAIS. ....eiiiiiiiiiiite sttt sttt 8
SECTION 5. Place of Meetings; Books and ReCOIdS. ..........ccccuvvuiiiriinieniinniee e 8
SECTION 6. Annual Meeting of the BOard............ccccoceiiniiinininiseeesee e 8
SECTION 7. Regular MEELINGS. .....ccveiveieeiecieesiesie e sie ettt sttt ae e sra e 9
SECTION 8. Special MEELINGS. .....ccveiieieiie sttt 9
SECTION 9. Quorum and Manner of ACHING. ......cccovriiriinieiiee e 9
SECTION 10. Chairman of the BOArd..........cccovveriiiiiniieie e 9
SECTION 11. OrganizZatiOn. .........ccciveiuereerieeieseeseeeeseesieeeeseessesseesseesseessesseessesssessessees 10
SECTION 12. Consent of Directors in Lieu of Meeting. .......ccccccoveveveeieeveiicceeie e 10
SECTION 13. TelephoniC MEELINGS. ......cccoiiiiiiieiiiie e 10
SECTION 14. COMPENSALION......uiviitiiiiiieiieiieieie ettt bbb enes 10



ARTICLE IV.

COMMITTEES OF THE BOARD OF DIRECTORS .......ooiiiiirieiiieee e 10
SECTION 1. EXecutive COMMILIEE. ......civveiiieie ettt 10
SECTION 2. AUdit COMMITIEE. .....eeiiiieiiieieeie e e 11
SECTION 3. Compensation and Development Committee. ..........ccooevererenineninennnn 11
SECTION 4. Directors and Corporate Governance COmMmIittee. .........ccoovvvvvvivereereesnennn. 11
SECTION 5. Committee Chairman, Books and ReCOrdS. ...........ccceevvvveeieeveiieseerie e 12
SECTION 6. AIEINALES. ...cvveiiieiiie ettt e et be e eabeearees 12
SECTION 7. Other Committees; Subcommittees; Delegation...........cccoevreniiennnnnnnne. 12
SECTION 8. Quorum and Manner 0f ACHING. ......cccevvririieeieiie e 12
SECTION 9. Election under Delaware General Corporation Law.............ccccevevveiennnnen. 13

ARTICLE V.

OFFICERS ...ttt bbbttt bbbt bbb e st et e b et bt st e b e ene e 13
SECTION L. NUMDEL . ...ttt ettt st nreens 13
SECTION 2. Election, Term of Office and Qualifications............ccccccvevviiiiiiiiiin e, 13
SECTION 3. RESIGNALIONS. ....cuviuieiiiiiiesiesiesie sttt bbb 13
SECTION 4. REMOVAIS.......cciiieiiiieieeiie ettt e e e sneeneennes 13
SECTION 5. WVACANCIES. ..c.vveveeiieitieite e steeste e steesteete st e teetesnaestaeeesnaesteeteaneesteesesneenrs 13
SECTION 6. Compensation Of OFFICErS. .......cccoiiiieiiiie s 14
SECTION 7. President and Chief Executive OFffiCer.........cccocviiviiiieiieiise e 14
SECTION 8. Vice President and Chief Financial Officer. .......c..cccocvveviivecieieece e, 14
SECTION 9. ViCe PreSident-LaW. .......c.ciiveiieiieiiesie ettt 14
SECTION 10. SECIBLAIY....ccueieiieiieeetie sttt ettt ettt sttt te e se e be et e e beesaeeebeeneeas 14
SECTION 11, TTEASUIEL. weeteeeeeeiteeetee sttt ettt ettt ettt et e et e et e et e e beenaneabeesneas 15
SECTION 12. Absence or Disability of OffiCers. ........cccovveviiieiiiiie e 15

ARTICLE VL.

STOCK CERTIFICATES AND TRANSFER THEREOF .........c.ccooiiiiiieeees e 15
SECTION 1. Uncertificated Shares and Stock Certificates...........ccccevvvervrieiiveneeriesnenn. 15
SECTION 2. Transfer 0f StOCK. ........ccoiiiiiice e 16
SECTION 3. Transfer Agent and REGISIIar. .........cccuiiiririeeiieiieneee e 16
SECTION 4. Additional ReguUIAtIoNS. ..........ccccoiiiiiiiiiieiesessee s 16
SECTION 5. Lost, Destroyed or Mutilated Certificates...........ccoovvvvevveresiieiieene e 16
SECTION 6. RECOI Date.......ccveivieiieie ettt ns 16

ARTICLE VII.

DIVIDENDS, SURPLUS, ETC....ooiiiiiiiiiiiiirisese ettt 17



ARTICLE VIII.

ARTICLE IX.

FISCAL YEAR ...ttt bbbt bbbt b bt e et et st st nbesbeereeneas 17

ARTICLE X.

INDEMNIFICATION. ...ttt et b e bbbt se et eae b sbenbesbenneas 17
SECTION 1. Right to IndemnifiCation. .........cccooeeiiiiiiiiiieesee s 17
SECTION 2. Right of Indemnitee t0 Bring SUIL.........cccooeiiiininiiiiiicesece e 18
SECTION 3. Nonexclusivity of RIGNTS. .......ccoviieiiieiie e 19
SECTION 4. Insurance, Contracts and FUNAING..........cccuevviiiiiiiii i 19
SECTION 5. Definition of Director and OFfICer. ......ccoocvviiiiiiiiiiie e 19
SECTION 6. Indemnification of Employees and Agents of the Corporation. ................. 19

ARTICLE XI.

CHECKS, DRAFTS, BANK ACCOUNTS, ETC. ...ooiiieieieierie et 19
SECTION 1. Checks, Drafts, ELC.; LOANS......c..ciiiiiiiieeiiiiiee ettt 19
SECTION 2. DEPOSIES. ..uveiveeieerieeiieitieieseesieesieseesseessesseessaessesseesseessesseesseessesseesseessessessses 19

ARTICLE XIlI.

NOMINATIONS OF DIRECTOR CANDIDATES. ..ottt 20
SECTION 1. GENEIAL ....oeitieiieieee bbbt 20
SECTION 2. Nominations by Board of DireCtors. ........c.cccveveviieniiie i 20
SECTION 3. Nominations by StoCKNOIAEr...........cccoiiiiiiiiicc e 20
SECTION 4. Substitute NOMINEES. ....c.eeiieieeieiierie et eas 21
SECTION 5. VOid NOMINALIONS. ....cviitiiiiiiiiieieieie e 21

ARTICLE XIlII.

AMENDMENTS ..ot e b et et e s besbe e seeseesees e e e e eesaesbenrenteareaneas 21



BY-LAWS
OF
BURLINGTON NORTHERN SANTA FE CORPORATION

ARTICLE I.

OFFICES
SECTION 1. Registered Office and Agent.

The registered office of the corporation is located at 1209 Orange Street in the City of
Wilmington, County of New Castle, State of Delaware 19801, and the name of its registered
agent at such address is The Corporation Trust Company.

SECTION 2. Other Offices.

The corporation may have offices at such other places both within and without the State
of Delaware as the Board of Directors may from time to time determine or the business of the
corporation may require.

ARTICLE II.

MEETINGS OF STOCKHOLDERS
SECTION 1. Annual Meetings.

A meeting of the stockholders for the purpose of electing Directors and for the
transaction of such other business as may properly be brought before the meeting shall be held
annually at such time on such day as shall be fixed by resolution of the Board of Directors. If
the day fixed for the annual meeting shall be a legal holiday, such meeting shall be held on the
next succeeding business day.

SECTION 2. Special Meetings.

@) Special meetings of the stockholders for any purpose or purposes may be called at
any time by a majority of the Board of Directors, by the Chairman of the Board, or by the
President and, subject to Section 2(b) of this Article, shall be called by the Secretary at the
written request of the holders of not less than twenty-five percent of all issued and outstanding
shares of the corporation entitled to vote at the meeting delivered to the Secretary (any special
meeting called upon such a written request by stockholders, a “Stockholder Requested Special
Meeting”).

(b) All written requests delivered to the Secretary for a Stockholder Requested
Special Meeting as required pursuant to Section 2(a) of this Article shall be signed by each
stockholder, or a duly authorized agent thereof, requesting the Stockholder Requested Special
Meeting and shall set forth (i) the information required in a Stockholder Notice as described in
Section 10(b) of this Article and (ii) all other information relating to the proposed business



which may be required to be disclosed under applicable law. In addition, each such stockholder
shall promptly provide any other information reasonably requested by the corporation in
connection with such proposed business. A stockholder may revoke the request for a
Stockholder Requested Special Meeting at any time by written revocation delivered to the
Secretary, and if, following such revocation, there are un-revoked requests from stockholders
holding in the aggregate less than the requisite number of shares entitling the stockholders to
request the calling of a Stockholder Requested Special Meeting, the Board of Directors shall
have the discretion to determine whether or not to proceed with the Stockholder Requested
Special Meeting, which determination shall be binding on the corporation and its stockholders.

A Stockholder Requested Special Meeting shall not be held if: (i) the applicable
stockholder request to call a Stockholder Requested Special Meeting has not been delivered in
accordance with this Article (including the provision in full of the information required hereby);
(i) the stockholder request to call a Stockholder Requested Special Meeting relates to business
that is not a proper subject for stockholder action under applicable law; (iii) the Board of
Directors has called an annual or special meeting of stockholders and the business of such
meeting includes (among any other matters properly brought before such meeting) a
substantially similar item of business as that specified in the request (a “Similar Item”); (iv) the
request is received by the corporation during the period commencing 90 days prior to the first
anniversary of the date of the immediately preceding annual meeting and ending on the date of
the next annual meeting; or (v) a Similar Item was presented at any annual or special meeting of
stockholders held within 180 days prior to receipt by the corporation of such request (for the
avoidance of doubt, for purposes of this clause (v), the election of directors shall be deemed a
“Similar Item” with respect to all items of business involving the election or removal of
directors).

The Secretary shall determine in good faith whether the requirements set forth in this
Section 2(b) have been satisfied. Any such determination shall be binding on the corporation
and its stockholders.

SECTION 3. Place of Meetings.

The annual meeting of the stockholders of the corporation shall be held at the general
offices of the corporation in the City of Fort Worth, State of Texas, or at such other place in the
United States as may be stated in the notice of the meeting. All other meetings of the
stockholders shall be held at such places within or without the State of Delaware as shall be
determined by the Board of Directors, the Chairman of the Board or the President and stated in
the notice of the meeting.

SECTION 4. Notice of Meetings.

Except as otherwise provided by law, written notice of each meeting of the stockholders,
whether annual or special, shall be given not less than ten nor more than sixty days before the
date of the meeting to each stockholder entitled to vote at such meeting (and, in the case of a
Stockholder Requested Special Meeting, the notice in respect thereof shall be given by the
corporation not more than ninety days following receipt by the Secretary of the written request in
respect thereof, subject to the terms of Section 2 of this Article). If mailed, notice shall be



deemed given when deposited in the United States mail, postage prepaid, directed to such
stockholder at his or her address as it appears in the stock ledger of the corporation. Each such
notice shall state the place, date and hour of the meeting, and, in the case of a special meeting,
the purpose or purposes for which the meeting is called. Subject to the foregoing, the date and
hour of each meeting shall be fixed by the Board of Directors, the Chairman of the Board or the
President.

When a meeting is adjourned to another time and place, notice of the adjourned meeting
need not be given if the time and place thereof are announced at the meeting at which the
adjournment is given. If the adjournment is for more than thirty days, or if after the adjournment
a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be
given to each stockholder of record entitled to vote at the meeting.

SECTION 5. Quorum.

At any meeting of the stockholders the holders of record of a majority of the total number
of outstanding shares of stock of the corporation entitled to vote at the meeting, present in person
or represented by proxy, shall constitute a quorum for all purposes, provided that at any meeting
at which the holders of any series or class of stock shall be entitled, voting as a series or class, to
elect Directors or to take any other action, the holders of record of a majority of the total number
of outstanding shares of such series or class, present in person or represented by proxy, shall
constitute a quorum for the purpose of such election or action.

In the absence of a quorum at any meeting, the holders of a majority of the shares of
stock entitled to vote at the meeting, present in person or represented by proxy at the meeting,
may adjourn the meeting, from time to time, until the holders of the number of shares requisite to
constitute a quorum shall be present in person or represented at the meeting. At any adjourned
meeting at which a quorum is present, any business may be transacted that might have been
transacted at the meeting as originally convened.

SECTION 6. Organization.

At each meeting of the stockholders, the Chairman of the Board, or if he or she so
designates or is absent, the President, shall act as Chairman of the meeting. In the absence of
both the Chairman of the Board and the President, such person as shall have been designated by
the Board of Directors, or in the absence of such designation a person elected by the holders of a
majority in number of shares of stock present in person or represented by proxy and entitled to
vote at the meeting, shall act as Chairman of the meeting.

The Secretary or, in his or her absence, an Assistant Secretary or, in the absence of the
Secretary and all of the Assistant Secretaries, any person appointed by the Chairman of the
meeting shall act as Secretary of the meeting.

SECTION 7. Voting.

Unless otherwise provided in the Certificate of Incorporation or a resolution of the Board
of Directors creating a series of stock, at each meeting of the stockholders, each holder of shares



of any series or class of stock entitled to vote at such meeting shall be entitled to one vote for
each share of stock having voting power in respect of each matter upon which a vote is to be
taken, standing in his or her name on the stock ledger of the corporation on the record date fixed
as provided in these By-Laws for determining the stockholders entitled to vote at such meeting
or, if no record date be fixed, at the close of business on the day next preceding the day on which
notice of the meeting is given. Shares of its own capital stock belonging to the corporation, or to
another corporation if a majority of the shares entitled to vote in the election of Directors of such
other corporation is held by the corporation, shall neither be entitled to vote nor counted for
quorum purposes.

At all meetings of stockholders for the election of Directors the voting shall be as
contemplated in Article 111, Section 1. All other questions submitted to a vote of the
stockholders shall, unless otherwise provided by law or the Certificate of Incorporation, be
decided by the affirmative vote of the majority of votes cast (meaning the number of shares
voted “for” the subject matter must exceed the number of shares voted “against™ it).

SECTION 8. Inspectors.

Prior to each meeting of stockholders, the corporation or the Board of Directors shall
appoint two Inspectors who are not Directors, candidates for Directors or officers of the
corporation, who shall receive and determine the validity of proxies and the qualifications of
voters, and receive, inspect, count and report to the meeting in writing the votes cast on all
matters submitted to a vote at such meeting. In case of failure of the corporation or the Board of
Directors to make such appointments or in case of failure of any Inspector so appointed to act,
the Chairman of the Board shall make such appointment or fill such vacancies.

Each Inspector, immediately before entering upon his or her duties, shall subscribe to an
oath or affirmation faithfully to execute the duties of Inspector at such meeting with strict
impartiality and according to the best of his or her ability.

SECTION 9. List of Stockholders.

The Secretary or other officer or agent having charge of the stock ledger of the
corporation shall prepare and make, at least ten days before every meeting of stockholders, a
complete list of the stockholders entitled to vote at said meeting, arranged in alphabetical order
and showing the address of each stockholder and the number of shares of each class and series
registered in the name of each such stockholder. Such list shall be open to the examination of
any stockholder, for any purpose germane to the meeting, during ordinary business hours, for a
period of at least ten days prior to the meeting, at the principal place of business of the
corporation. Such list shall also be produced and kept at the time and place of the meeting
during the whole time thereof and may be inspected by any stockholder who is present. The
stock ledger shall be the only evidence as to who are the stockholders entitled to examine the
stock ledger, the list required by this Section, or the books of the corporation, or to vote in
person or by proxy at any such meeting.



SECTION 10. Business at Meetings of Stockholders.

(a) General. The business to be conducted at any meeting of stockholders of the
corporation shall be limited to such business and nominations as shall comply with the
procedures set forth in this Article and Article XII of these By-Laws.

(b) Notification of Stockholder Business. At any special meeting of stockholders only
such business shall be conducted as shall have been brought before the meeting pursuant to the
corporation’s notice of special meeting.

At an annual meeting of stockholders, only such business shall be conducted as shall
have been properly brought before the meeting. To be properly brought before an annual
meeting, business must be either (i) specified in the notice of meeting (or any supplement
thereto) given by or at the direction of the Board of Directors, including matters included
pursuant to Rule 14a-8 of the Securities and Exchange Commission, (ii) otherwise brought
before the annual meeting by or at the direction of the Board of Directors or (iii) otherwise (A)
properly requested to be brought before the meeting by a stockholder of record entitled to vote in
the election of Directors generally, and (B) constitute a proper subject to be brought before the
meeting. In addition to any other applicable requirements, for election of persons nominated by
stockholders as Directors of the corporation to be otherwise properly made at any annual or
special meeting of stockholders called for election of Directors (an “Election Meeting”) and for
any other proposals by stockholders to be otherwise properly brought before an annual meeting
by a stockholder, the nomination or election of the nominee or other proposal must be a proper
matter for stockholder action and the stockholder must have given timely notice (a
“Stockholder’s Notice™) thereof in writing to the Secretary of the corporation.

To be timely, a Stockholder’s Notice must be addressed to and received at the principal
executive offices of the corporation, not more than 150 days and not less than 120 days prior to
the first anniversary of the preceding year’s annual meeting; provided, however, that in the event
that the date of the meeting is more than 30 days before or after such anniversary date, the
Stockholder’s Notice will be timely if so received not later than the close of business on the
10th day following the day on which notice of the date of the annual meeting was mailed or
public disclosure was made, whichever first occurs. Notwithstanding anything in this Section 10
to the contrary, in the event that the number of Directors to be elected to the Board of Directors
of the corporation at an annual meeting of stockholders is increased and either all of the
nominees for Director or the size of the increased Board of Directors is not publicly announced
or disclosed by the corporation at least 130 days prior to the first anniversary of the preceding
year’s annual meeting, a Stockholder’s Notice shall also be considered timely hereunder, but
only with respect to nominees for any new positions created by such increase, if it shall be
delivered to the Secretary of the corporation at the principal executive office of the corporation
not later than the close of business on the 10th day following the first date all of such nominees
or the size of the increased Board of Directors shall have been publicly disclosed.

In the event the corporation calls a special meeting of stockholders for the purpose of
electing one or more Directors to the Board of Directors, not at the request of any stockholders
acting pursuant to Section 2 of Article 11, any stockholder may nominate a person or persons (as
the case may be), for election to such position(s) as specified in the corporation’s notice of



meeting, if the Stockholder’s Notice shall be delivered to the Secretary of the corporation at the
principal executive offices of the corporation not later than the close of business on the 10th day
following the day on which the date of the special meeting and of the nominees proposed by the
Board of Directors to be elected at such meeting was mailed or public disclosure of such date
was made, whichever occurs first.

A Stockholder’s Notice shall set forth as to each matter (including any nomination) the
stockholder proposes to bring before the meeting (i) the name and record address of the
stockholder proposing such matter and of each beneficial owner on behalf of which the
stockholder is acting, (ii) the class and number of shares of the corporation which are
beneficially owned by the stockholder and by any such beneficial owner, (iii) a representation
that the stockholder is a holder of record of capital stock of the corporation entitled to vote at
such meeting and intends to appear in person or by proxy at the meeting to present such matter,
(iv) any material interest of the stockholder and of any such beneficial owner in such matter,

(v) whether the stockholder intends or is part of a group which intends to solicit proxies from
other stockholders in support of such proposal or nomination constituting such matter,

(vi) whether the stockholder has received any financial assistance, funding or other consideration
from any other person in respect of the proposal or nomination (and the details thereof)

(a “Stockholder Associated Person™), and (vii) whether and the extent to which any hedging,
derivative or other transaction has been entered into with respect to the corporation within the
past six months by, or is in effect with respect to, the stockholder or any Stockholder Associated
Person the effect or intent of which transaction is to mitigate loss to or manage risk or benefit of
share price changes for, or to increase or decrease the voting power of, the stockholder or any
such Stockholder Associated Person. Any stockholder entitled to nominate any person or
persons (as the case may be) for election as a Director or Directors of the corporation shall also
deliver, as part of the Stockholder’s Notice, the statement and consent contemplated in Section 3
of Article XII.

Any stockholder who gives a Stockholder’s Notice of any matter proposed to be brought
before the annual meeting (not involving nominees for Director) shall deliver, as part of such
Stockholder’s Notice, (i) the text of the proposal to be presented (including the text of any
resolutions to be proposed for consideration by stockholders) and (ii) a brief written statement of
the reasons why such stockholder favors the proposal.

As used herein, shares “beneficially owned” shall mean all shares which such person is
deemed to beneficially own pursuant to Rules 13d-3 and 13d-5 under the Securities Exchange
Act of 1934 (the “Exchange Act”).

In no event shall the postponement or adjournment of an annual or special meeting
already publicly noticed, or any announcement of such postponement or adjournment,
commence a new period (or extend any time period) for the giving of notice as provided in this
Section 10. This Section 10 shall not apply to (i) stockholder proposals made pursuant to
Rule 14a-8 under the Exchange Act other than clause (i) of the second sentence of paragraph (b)
of this Section 10 or (ii) the election of Directors selected by or pursuant to the provisions of
Article FOURTH of the Certificate of Incorporation relating to the rights of the holders of any
class or series of stock of the corporation having a preference over the Common Stock as to



dividends or upon liquidation to elect Directors under specified circumstances.

The Chairman of an annual or special meeting shall have the power and duty to
determine and shall, if the facts warrant, determine and declare to the meeting that business was
not properly brought before the meeting in accordance with the provisions of this Section 10, and
if he or she should so determine, he or she shall so declare to the meeting and any such business
not properly brought before the meeting shall not be transacted.

SECTION 11. No Stockholder Action by Consent.

Any action by stockholders of the corporation shall be taken at a meeting of stockholders
and no action may be taken by written consent of stockholders entitled to vote upon such action.

ARTICLE II1.

BOARD OF DIRECTORS
SECTION 1. Number, Qualification and Term of Office.

The business, property and affairs of the corporation shall be managed by a Board
consisting of not less than three or more than twenty-one Directors. The Board of Directors shall
from time to time by a vote of a majority of the Directors then in office fix within the maximum
and minimum limits the number of Directors to constitute the Board. At each annual meeting of
stockholders a Board of Directors shall be elected by the stockholders for a term of one year.
Except as provided in Section 2 of this Article, each Director shall be elected by the vote of the
majority of the votes cast with respect to the Director at any meeting for the election of Directors
at which a quorum is present, provided that if the number of nominees exceeds the number of
Directors to be elected, the Directors shall be elected by the vote of a plurality of the votes cast
(instead of by votes cast for or against a nominee) in the election of Directors. For purposes of
this Section, a majority of the votes cast means that the number of shares voted “for” a Director
nominee must exceed the number of shares voted “against” that Director nominee. If a Director
does not receive a majority of the votes cast, the Director shall offer to tender his or her
resignation to the Board. The Directors and Corporate Governance Committee shall consider the
resignation offer and recommend to the Board whether to accept or reject the resignation, or
whether other action should be taken. The independent Directors of the Board will act on the
recommendation of the Directors and Corporate Governance Committee within 90 days
following certification of the stockholder vote. Thereafter, the Board will promptly disclose
their decision whether to accept or reject the Director’s resignation offer and the reasons for such
a decision. Within ten days from a Board determination on the tendered resignation, the
corporation will make a filing with the Securities and Exchange Commission announcing the
decision and the reasons for the decision. In making its decision, the Board may consider the
following range of actions: accept the resignation; refuse the resignation of the Director but
address the underlying causes of the withheld votes; or take such other action as the Board
deems to be in the best interests of the corporation. Any Director who tenders his or her
resignation offer pursuant to this provision shall not participate in the Directors and Corporate
Governance Committee recommendation or Board action regarding whether to accept the
resignation offer. If no members of the Directors and Corporate Governance Committee have



received a majority of the votes cast in the election, then the independent Directors of the Board
will consider this matter and act without first receiving a recommendation from that Committee.
Each Director shall serve until his or her successor is elected and shall qualify.

SECTION 2. Vacancies.

Vacancies in the Board of Directors and newly created directorships resulting from any
increase in the authorized number of Directors may be filled by a majority of the Directors then
in office, although less than a quorum, or by a sole remaining Director, at any regular or special
meeting of the Board of Directors.

SECTION 3. Resignations.

Any Director may resign at any time upon written notice to the Secretary of the
corporation. Such resignation shall take effect on the date of receipt of such notice or at any
later date or upon the happening of any event specified therein; and the acceptance of such
resignation, unless required by the terms thereof or Section 1 of this Article, shall not be
necessary to make it effective. When one or more Directors shall resign effective at a future
date, a majority of the Directors then in office, including those who have resigned, shall have
power to fill such vacancy or vacancies to take effect when such resignation or resignations shall
become effective.

SECTION 4. Removals.

Any Director may be removed, with or without cause, at any special meeting of the
stockholders called for that purpose, by the affirmative vote of the holders of a majority in
number of shares of the corporation entitled to vote for the election of Directors, and the vacancy
in the Board caused by any such removal may be filled by the stockholders at such a meeting.

SECTION 5. Place of Meetings; Books and Records.

The Board of Directors may hold its meetings, and have an office or offices, at such place
or places within or without the State of Delaware as the Board from time to time may determine.

The Board of Directors, subject to the provisions of applicable law, may authorize the
books and records of the corporation, and offices or agencies for the issue, transfer and
registration of the capital stock of the corporation, to be kept at such place or places outside of
the State of Delaware as, from time to time, may be designated by the Board of Directors.

SECTION 6. Annual Meeting of the Board.

The first meeting of each newly elected Board of Directors, to be known as the Annual
Meeting of the Board, for the purpose of electing officers, designating committees and the
transaction of such other business as may come before the Board, shall be held as soon as
practicable after the adjournment of the annual meeting of stockholders, and no notice of such
meeting shall be necessary to the newly elected Directors in order legally to constitute the
meeting, provided a quorum shall be present. In the event such meeting is not held due to the



absence of a quorum, the meeting may be held at such time and place as shall be specified in a
notice given as hereinafter provided for special meetings of the Board of Directors or as shall be
specified in a written waiver signed by all of the newly elected Directors.

SECTION 7. Regular Meetings.

The Board of Directors shall, by resolution, provide for regular meetings of the Board at
such times and at such places as it deems desirable. Notice of regular meetings need not be
given.

SECTION 8. Special Meetings.

Special meetings of the Board of Directors may be called by the Chairman of the Board
or the President and shall be called by the Secretary on the written request of three Directors on
such notice as the person or persons calling the meeting shall deem appropriate in the
circumstances. Notice of each such special meeting shall be mailed to each Director or delivered
to each Director by telephone, telegraph or any other means of electronic communication, in
each case addressed to the Director’s residence or usual place of business, or delivered in person
or given to the Director orally. The notice of meeting shall state the time and place of the
meeting but need not state the purpose thereof. Attendance of a Director at any meeting shall
constitute a waiver of notice of such meeting except when a Director attends a meeting for the
express purpose of objecting to the transaction of any business because the meeting was not
lawfully called or convened.

SECTION 9. Quorum and Manner of Acting.

Except as otherwise provided by statute, the Certificate of Incorporation or these By-
Laws, the presence of a majority of the total number of Directors shall constitute a quorum for
the transaction of business at any regular or special meeting of the Board of Directors, and the
act of a majority of the Directors present at any such meeting at which a quorum is present shall
be the act of the Board of Directors. In the absence of a quorum, a majority of the Directors
present may adjourn the meeting, from time to time, until a quorum is present. Notice of any
such adjourned meeting need not be given.

SECTION 10. Chairman of the Board.

A Chairman of the Board shall be elected by the Board of Directors from among its
members for a prescribed term and may or may not be, at the discretion of the Board of
Directors, an employee or an officer of the corporation. If the Chairman is neither an employee
nor an officer of the corporation he or she may be designated “non-executive.” The Chairman of
the Board shall perform such duties as shall be prescribed by the Board of Directors and, when
present, shall preside at all meetings of the stockholders and the Board of Directors. In the
absence or disability of the Chairman of the Board, the Board of Directors shall designate a
member of the Board to serve as Chairman of the Board and such designated Board Member
shall have the powers and perform the duties of the office; provided, however, that if the
Chairman of the Board shall so designate or shall be absent from a meeting of stockholders, the
President shall preside at such meeting of stockholders.



SECTION 11. Organization.

At every meeting of the Board of Directors, the Chairman of the Board or, in his or her
absence the President or, if both of these individuals are absent, a Chairman chosen by a
majority of the Directors present shall act as Chairman of the meeting. The Secretary or, in his
or her absence, an Assistant Secretary or, in the absence of the Secretary and all the Assistant
Secretaries, any person appointed by the Chairman of the meeting shall act as Secretary of the
meeting.

SECTION 12. Consent of Directors in Lieu of Meeting.

Unless otherwise restricted by the Certificate of Incorporation or by these By-Laws, any
action required or permitted to be taken at any meeting of the Board of Directors, or any
committee designated by the Board, may be taken without a meeting by a unanimous consent of
the Directors or committee members in writing or by electronic transmission, and such written
consent is filed with the minutes of the proceedings of the Board or committee.

SECTION 13. Telephonic Meetings.

Members of the Board of Directors, or any committee designated by the Board, may
participate in a meeting of the Board or committee by means of conference telephone or other
communications equipment by means of which all persons participating in the meeting can hear
each other, and participation in such a meeting shall constitute presence in person at such
meeting.

SECTION 14. Compensation.

Each Director who is not a full-time salaried officer of the corporation or any of its
wholly owned subsidiaries, when authorized by resolution of the Board of Directors, may
receive Director compensation in the form of a retainer and in addition may be paid a fixed fee
and reimbursed for his or her reasonable expenses for attendance at each regular or special
meeting of the Board or any Committee thereof.

ARTICLE IV.

COMMITTEES OF THE BOARD OF DIRECTORS
SECTION 1. Executive Committee.

The Board of Directors may, in its discretion, designate annually an Executive
Committee consisting of not less than three Directors as it may from time to time determine.
The Committee shall have and may exercise all the powers and authority of the Board of
Directors in the management of the business and affairs of the corporation and may authorize the
seal of the corporation to be affixed to all papers which may require it, but the Committee shall
have no power or authority in reference to the following matters: (i) approving or adopting, or
recommending to the stockholders, any action or matter expressly required by the Delaware
General Corporation Law to be submitted to stockholders for approval, (ii) adopting, amending
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or repealing any By-Law of the corporation or (iii) such other matters as the Board may from
time to time specify.

SECTION 2. Audit Committee.

The Board of Directors shall designate annually an Audit Committee consisting of not
less than three Directors as it may from time to time determine. The Audit Committee shall
provide assistance to the Board in fulfilling its oversight responsibility with respect to the
integrity of the financial statements of the corporation, the performance of the corporation’s
internal audit function and the independent auditor, the independent auditor’s qualifications and
independence, the compliance by the corporation with legal and regulatory requirements and
such other matters as prescribed by the Board from time to time. The Board shall adopt a charter
for the Audit Committee, and the Audit Committee shall review and assess the adequacy of the
charter on an annual basis. All members of the Audit Committee shall meet the requirements of
the charter and of the New York Stock Exchange and any other relevant regulatory body, as
interpreted by the Board in its reasonable business judgment. The Board may elect or appoint a
Chairman of the Audit Committee who will have authority to act on behalf of the committee
between meetings. The Chairman may appoint a temporary Chairman in his or her absence.

SECTION 3. Compensation and Development Committee.

The Board of Directors shall designate annually a Compensation and Development
Committee, consisting of not less than three Directors as it may from time to time determine.
The Compensation and Development Committee shall provide assistance to the Board in
discharging its responsibilities relating to the compensation and development of the Chief
Executive Officer and other executive officers as designated by the Board, and with respect to
equity-based plans, incentive compensation plans, retirement plans, and employee benefit plans,
and such other matters as are prescribed by the Board from time to time. The Board shall adopt
a charter for the Compensation and Development Committee, and the Compensation and
Development Committee shall review and assess the adequacy of the charter on an annual basis.
All members of the Compensation and Development Committee shall meet the requirements of
the charter and of the New York Stock Exchange and any other relevant regulatory body, as
interpreted by the Board in its reasonable business judgment. The Board may elect or appoint a
Chairman of the Compensation and Development Committee who will have authority to act on
behalf of the committee between meetings. The Chairman may appoint a temporary Chairman in
his or her absence.

SECTION 4. Directors and Corporate Governance Committee.

The Board of Directors may, in its discretion, designate annually a Directors and
Corporate Governance Committee, consisting of not less than three Directors as it may from time
to time determine. The Directors and Corporate Governance Committee shall provide assistance
to the Board in discharging its responsibility for ensuring the effective governance of the
corporation and such other matters as are prescribed by the Board from time to time. The Board
shall adopt a charter for the Directors and Corporate Governance Committee, and the Directors
and Corporate Governance Committee shall review and assess the adequacy of the charter on an
annual basis. All members of the Directors and Corporate Governance Committee shall meet the
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requirements of the charter and of the New York Stock Exchange and any other relevant
regulatory body, as interpreted by the Board in its reasonable business judgment. The Board
may elect or appoint a Chairman of the Directors and Corporate Governance Committee who
will have authority to act on behalf of the committee between meetings. The Chairman may
appoint a temporary Chairman in his or her absence.

SECTION 5. Committee Chairman, Books and Records.

Unless designated by the Board of Directors, each Committee shall elect a Chairman to
serve for such term as it may determine. Each committee shall fix its own rules of procedure and
shall meet at such times and places and upon such call or notice as shall be provided by such
rules. It shall keep a record of its acts and proceedings, and all action of the Committee shall be
reported to the Board of Directors at the next meeting of the Board.

SECTION 6. Alternates.

Alternate members of the Committees prescribed by this Article IV may be designated by
the Board of Directors from among the Directors to serve as occasion may require. Whenever a
quorum cannot be secured for any meeting of any such Committee from among the regular
members thereof and designated alternates, the member or members of such Committee present
at such meeting and not disqualified from voting, whether or not that member or they constitute a
quorum, may unanimously appoint another member of the Board to act at the meeting in the
place of any such absent or disqualified member.

Alternate members of such Committees shall receive a reimbursement for expenses and
compensation at the same rate as regular members of such Committees.

SECTION 7. Other Committees; Subcommittees; Delegation.

The Board of Directors may designate such other Committees, each to consist of one or
more Directors, as it may from time to time determine, and each such Committee shall serve for
such term and shall have and may exercise, during intervals between meetings of the Board of
Directors, such duties, functions and powers as the Board of Directors may from time to time
prescribe. Any Committee of the Board may create one or more subcommittees of the
Committee and delegate to the subcommittee any or all of the powers and authority of the
Committee. A subcommittee shall consist of one or more members of the Committee.

SECTION 8. Quorum and Manner of Acting.

At each meeting of any Committee the presence of a majority of the members of such
Committee, whether regular or alternate, shall be necessary to constitute a quorum for the
transaction of business, and if a quorum is present the concurrence of a majority of those present
shall be necessary for the taking of any action; provided, however, that no action may be taken
by the Executive Committee when two or more officers of the corporation are present as
members at a meeting of such Committee unless such action shall be concurred in by the vote of
a majority of the members of such Committee who are not officers of the corporation.
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SECTION 9. Election under Delaware General Corporation Law.

The corporation elects to be governed by paragraph (2) of Section 141(c) of the Delaware
General Corporation Law in determining the authority of the Board of Directors to delegate
powers to a committee of the Board of Directors.

ARTICLE V.

OFFICERS
SECTION 1. Number.

The officers of the corporation shall be a President, a Vice President and Chief Financial
Officer, a Vice President-Law, a Secretary, and a Treasurer, each of which officers shall be
elected by the Board of Directors, and such other officers as the Board of Directors may
determine, in its discretion, to elect. Any number of offices may be held by the same person.
Any officer may hold such additional title descriptions or qualifiers such as “Chief Executive
Officer,” “Chief Operating Officer,” “Senior Vice President,” “Executive Vice President” or
“Assistant Secretary” or such other title as the Board of Directors shall determine.

SECTION 2. Election, Term of Office and Qualifications.

The officers of the corporation shall be elected annually by the Board of Directors. Each
officer elected by the Board of Directors shall hold office until the officer’s successor shall have
been duly elected and qualified, or until the officer shall have died, resigned or been removed in
the manner hereinafter provided.

SECTION 3. Resignations.

Any officer may resign at any time upon written notice to the Secretary of the
corporation. Such resignation shall take effect at the date of its receipt, or at any later date
specified therein; and the acceptance of such resignation, unless required by the terms thereof,
shall not be necessary to make it effective.

SECTION 4. Removals.

Any officer elected or appointed by the Board of Directors may be removed, with or
without cause, by the Board of Directors at a regular meeting or special meeting of the Board.
Any officer or agent appointed by any officer or committee may be removed, either with or
without cause, by such appointing officer or committee or by the Board of Directors.

SECTION 5. Vacancies.

Any vacancy occurring in any office of the corporation may be filled for the unexpired
portion of the term in the same manner as prescribed in these By-Laws for regular election or
appointment to such office.
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SECTION 6. Compensation of Officers.

The compensation of all officers elected by the Board of Directors shall be approved or
authorized by the Board of Directors or by the President when so authorized by the Board of
Directors or these By-Laws, subject to the responsibilities reserved for the Compensation and
Development Committee pursuant to Article 1V, Section 3 of these By-Laws.

SECTION 7. President and Chief Executive Officer.

The President shall be the chief executive officer of the corporation and shall have,
subject to the control of the Board of Directors, the general executive responsibility for the
management and direction of the business and affairs of the corporation, and the general
supervision of its officers, employees and agents. He or she shall have the power to appoint any
and all officers, employees and agents of the corporation not required by these By-Laws to be
elected by the Board of Directors or not otherwise elected by the Board of Directors in its
discretion. He or she shall have the power to accept the resignation of or to discharge any and all
officers, employees and agents of the corporation not elected by the Board of Directors. He or
she shall sign all papers and documents to which his or her signature may be necessary or
appropriate and shall have such other powers and duties as shall devolve upon the chief
executive officer of a corporation, and such further powers and duties as may be prescribed for
the President by the Board of Directors.

SECTION 8. Vice President and Chief Financial Officer.

The Vice President and Chief Financial Officer shall have responsibility for development
and administration of the corporation’s financial plans and all financial arrangements, its
insurance programs, its cash deposits and short-term investments, its accounting policies, and its
federal and state tax returns. Such officer shall also be responsible for the corporation’s internal
control procedures and for its relationship with the financial community.

SECTION 9. Vice President-Law.

The Vice President-Law shall be the chief legal advisor of the corporation and shall have
charge of the management of the legal affairs and litigation of the corporation.

SECTION 10. Secretary.

The Secretary shall record the proceedings of the meetings of the stockholders and
Directors, in one or more books kept for that purpose; see that all notices are duly given in
accordance with the provisions of the By-Laws or as required by law; have charge of the
corporate records and of the seal of the corporation; affix the seal of the corporation or a
facsimile thereof, or cause it to be affixed, to all certificates for shares, to the extent such shares
are certificated, prior to the issue thereof and to all documents the execution of which on behalf
of the corporation under its seal is duly authorized by the Board of Directors or otherwise in
accordance with the provisions of the By-Laws; keep a register of the post office address of each
stockholder, Director or member, sign with the Chairman of the Board or President certificates
for shares of stock of the corporation, to the extent such shares are certificated, the issuance of
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which shall have been duly authorized by resolution of the Board of Directors; have general
charge of the stock transfer books of the corporation; and, in general, perform all duties incident
to the office of Secretary and such other duties as from time to time may be assigned by the
Board of Directors, the Chairman of the Board, the President or the Vice President-Law.

SECTION 11. Treasurer.

The Treasurer shall have the responsibility for the custody and safekeeping of all funds of
the corporation and shall have charge of their collection, receipt and disbursement; shall receive
and have authority to sign receipts for all monies paid to the corporation and shall deposit the
same in the name and to the credit of the corporation in such banks or depositories as the Board
of Directors shall approve; shall endorse for collection on behalf of the corporation all checks,
drafts, notes and other obligations payable to the corporation; shall sign or countersign all notes,
endorsements, guaranties and acceptances made on behalf of the corporation when and as
directed by the Board of Directors; shall give bond for the faithful discharge of his or her duties
in such sum and with such surety or sureties as the Board of Directors may require; shall have
the responsibility for the custody and safekeeping of all securities of the corporation; and in
general shall have such other powers and perform such other duties as are incident to the office
of Treasurer and as from time to time may be prescribed by the Board of Directors or delegated
by the President or the Vice President and Chief Financial Officer.

SECTION 12. Absence or Disability of Officers.

In the absence or disability of the Chairman of the Board or the President, the Board of
Directors may designate, by resolution, individuals to perform the duties of those absent or
disabled. The Board of Directors may also delegate this power to a committee or to a senior
corporate officer.

ARTICLE VI.

STOCK CERTIFICATES AND TRANSFER THEREOF
SECTION 1. Uncertificated Shares and Stock Certificates.

The Board of Directors by resolution may determine that shares of some or all of any or
all classes or series of stock of the corporation shall be uncertificated and shall not be
represented by certificates, except to the extent as may be required by applicable law or as
otherwise may be authorized by the Secretary or an Assistant Secretary. Notwithstanding the
foregoing, shares of stock represented by a certificate and issued and outstanding prior to the
adoption of a Board of Directors resolution pursuant to the preceding sentence shall remain
represented by a certificate until surrendered to the corporation. In the event shares of stock are
represented by a certificate, such certificates of stock of each class and series shall be signed by
either the Treasurer or an Assistant Treasurer, or the Secretary or an Assistant Secretary of the
corporation, certifying the number of shares, and the class and series thereof, owned by such
holder in the corporation. Any and all of the signatures on the certificate may be a facsimile. In
case any officer, transfer agent or registrar who has signed or whose facsimile signature has been
placed upon a certificate shall have ceased to be such officer, transfer agent or registrar before
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such certificate is issued, it may be issued by the corporation with the same effect as if he or she
were such officer, transfer agent or registrar at the date of issue.

SECTION 2. Transfer of Stock.

Transfer of shares of the capital stock of the corporation shall be made only on the books
of the corporation by the holder thereof, or by the holder’s attorney thereunto duly authorized,
and, with regard to certificated shares, on surrender of the certificate or certificates for such
shares. A person in whose name shares of stock stand on the books of the corporation shall be
deemed the owner thereof as regards the corporation, and the corporation shall not, except as
expressly required by statute, be bound to recognize any equitable or other claim to, or interest
in, such shares on the part of any other person whether or not it shall have express or other notice
thereof.

SECTION 3. Transfer Agent and Registrar.

The corporation shall at all times maintain a transfer office or agency as required by
applicable law. The corporation may, in addition to the said offices, if and whenever the Board
of Directors shall so determine, maintain in such place or places as the Board shall determine,
one or more additional transfer offices or agencies, each in charge of a transfer agent designated
by the Board, where the shares of capital stock of the corporation of any class or classes shall be
transferable, and also one or more registry offices, each in charge of a registrar designated by the
Board of Directors, where such shares of stock of any class or classes shall be registered. Except
as otherwise provided by resolution of the Board of Directors in respect of temporary
certificates, no certificates for shares of capital stock of the corporation shall be valid unless
countersigned by a transfer agent and registered by a registrar authorized as aforesaid

SECTION 4. Additional Regulations.

The Board of Directors may make such additional rules and regulations as it may deem
expedient concerning the issue, transfer and registration of shares of the capital stock of the
corporation.

SECTION 5. Lost, Destroyed or Mutilated Certificates.

The Board of Directors may provide for the issuance of new certificates, or may provide
procedures for the issuance of uncertificated shares, of stock to replace certificates of stock lost,
stolen, mutilated or destroyed or alleged to be lost, stolen, mutilated or destroyed upon such
terms and in accordance with such procedures as the Board of Directors shall deem proper and
prescribe.

SECTION 6. Record Date.

In order that the corporation may determine the stockholders entitled to notice of or to
vote at any meeting of stockholders or any adjournment thereof, or entitled to receive payment of
any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in
respect of any change, conversion or exchange of stock or for the purpose of any other lawful
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action, the Board of Directors may fix, in advance, a record date, which shall not be more than
sixty nor less than ten days before the date of such meeting, nor more than sixty days prior to any
other action. A determination of stockholders of record entitled to notice of or to vote at a
meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that
the Board of Directors may fix a new record date for the adjourned meeting.

ARTICLE VII.

DIVIDENDS, SURPLUS, ETC.

Except as otherwise provided by statute or the Certificate of Incorporation, the Board of
Directors may declare dividends upon the shares of its capital stock either (1) out of its surplus,
or (2) in case there shall be no surplus, out of its net profits for the fiscal year in which the
dividend is declared and/or the preceding fiscal year, whenever, and in such amounts as, in its
opinion, the condition of the affairs of the corporation shall render it advisable. Dividends may
be paid in cash, in property or in shares of the capital stock of the corporation.

ARTICLE VIII.

SEAL

The corporate seal shall have the name of the corporation inscribed thereon and shall be
in such form as may be approved from time to time by the Board of Directors. The seal may be
used by causing it or a facsimile thereof to be impressed or affixed or in any other manner
reproduced.

ARTICLE IX.

FISCAL YEAR
The fiscal year of the corporation shall begin on the first day of January of each year.

ARTICLE X.

INDEMNIFICATION
SECTION 1. Right to Indemnification.

Each person who was or is made a party or is threatened to be made a party to or is
involved (including, without limitation, as a witness) in any actual or threatened action, suit or
proceeding, whether civil, criminal, administrative or investigative (hereinafter a “proceeding”),
by reason of the fact that he or she is or was a Director or officer of the corporation or is or was
serving at the request of the corporation as a Director, officer, employee or agent of another
corporation or of a partnership, joint venture, trust or other enterprise, including service with
respect to an employee benefit plan (hereinafter an “indemnitee”), whether the basis of such
proceeding is alleged action in an official capacity as a Director, officer, employee or agent or in
any other capacity while serving as a Director, officer, employee or agent, shall be indemnified
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and held harmless by the corporation to the full extent authorized by the Delaware General
Corporation Law, as the same exists or may hereafter be amended (but, in the case of any such
amendment, only to the extent that such amendment permits the corporation to provide broader
indemnification rights than said law permitted the corporation to provide prior to such
amendment), or by other applicable law as then in effect, against all expense, liability and loss
(including attorney’s fees, judgments, fines, ERISA excise taxes or penalties and amounts paid
in settlement) actually and reasonably incurred or suffered by such indemnitee in connection
therewith and such indemnification shall continue as to an indemnitee who has ceased to be a
Director, officer, employee or agent and shall inure to the benefit of the indemnitee’s heirs,
executors and administrators, provided, however, that except as provided in Section 2 of this
Article with respect to proceedings seeking to enforce rights to indemnification, the corporation
shall indemnify any such indemnitee seeking indemnification in connection with a proceeding
(or part thereof) initiated by such indemnitee only if such proceeding (or part thereof) was
authorized by the Board of Directors of the corporation. The right to indemnification conferred
in this Section shall be a contract right and shall include the right to be paid by the corporation
the expenses incurred in defending any such proceeding in advance of its final disposition
(hereinafter an “advancement of expenses”); provided, however, that, if the Delaware General
Corporation Law requires, an advancement of expenses incurred by an indemnitee in his or her
capacity as a Director or officer (and not in any other capacity in which service was or is
rendered by such indemnitee while a Director or officer, including, without limitation, service to
an employee benefit plan, except as required by law) shall be made only upon delivery to the
corporation of an undertaking, by or on behalf of such indemnitee, to repay all amounts so
advanced if it shall ultimately be determined that such indemnitee is not entitled to be
indemnified under this Section 1, or otherwise.

SECTION 2. Right of Indemnitee to Bring Suit.

If a claim under Section 1 of this Article is not paid in full by the corporation within sixty
days after a written claim has been received by the corporation, except in the case of a claim for
an advancement of expenses, in which case the applicable period shall be twenty days, the
indemnitee may at any time thereafter bring suit against the corporation to recover the unpaid
amount of the claim and, to the extent successful in whole or in part, the indemnitee shall be
entitled to be paid also the expense of prosecuting such suit. The indemnitee shall be presumed
to be entitled to indemnification under this Article upon submission of a written claim (and, in an
action brought to enforce a claim for an advancement of expenses where the required
undertaking, if any is required, has been tendered to the corporation), and thereafter the
corporation shall have the burden of proof to overcome the presumption that the indemnitee is so
entitled. Neither the failure of the corporation (including its Board of Directors, independent
legal counsel or its stockholders) to have made a determination prior to the commencement of
such suit that indemnification of the indemnitee is proper in the circumstances nor an actual
determination by the corporation (including its Board of Directors, independent legal counsel or
its stockholders) that the indemnitee is not entitled to indemnification shall be a defense to the
suit or create a presumption that the indemnitee is not so entitled, except as required by law.
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SECTION 3. Nonexclusivity of Rights.

The rights to indemnification and to the advancement of expenses conferred in this
Article shall not be exclusive of any other right which any person may have or hereafter acquire
under any statute, provision of the Certificate of Incorporation, By-Laws, agreement, vote of
stockholders or disinterested Directors or otherwise.

SECTION 4. Insurance, Contracts and Funding.

The corporation may maintain insurance, at its expense, to protect itself and any Director,
officer, employee or agent of the corporation or another corporation, partnership, joint venture,
trust or other enterprise against any expense, liability or loss, whether or not the corporation
would have the power to indemnify such person against such expense, liability or loss under the
Delaware General Corporation Law. The corporation may enter into contracts with any
indemnitee in furtherance of the provisions of this Article and may create a trust fund, grant a
security interest or use other means (including, without limitation, a letter of credit) to ensure the
payment of such amounts as may be necessary to effect indemnification as provided in this
Article.

SECTION 5. Definition of Director and Officer.

Any person who is or was serving as a Director of a wholly owned subsidiary of the
corporation shall be deemed, for purposes of this Article only, to be a Director or officer of the
corporation entitled to indemnification under this Article.

SECTION 6. Indemnification of Employees and Agents of the Corporation.

The corporation may, by action of its Board of Directors from time to time, grant rights
to indemnification and advancement of expenses to employees and agents of the corporation
with the same scope and effects as the provisions of this Article with respect to the
indemnification and advancement of expenses of Directors and officers of the corporation.

ARTICLE XI.

CHECKS, DRAFTS, BANK ACCOUNTS, ETC.
SECTION 1. Checks, Drafts, Etc.; Loans.

All checks, drafts or other orders for the payment of money, notes or other evidences of
indebtedness issued in the name of the corporation shall be signed by such officer or officers,
agent or agents of the corporation and in such manner as shall, from time to time, be determined
by resolution of the Board of Directors. No loans shall be contracted on behalf of the
corporation unless authorized by the Board of Directors. Such authority may be general or
confined to specific circumstances.

SECTION 2. Deposits.

All funds of the corporation shall be deposited, from time to time, to the credit of the
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corporation in such banks, trust companies or other depositories as the Board of Directors may
select, or as may be selected by any officer or officers, agent or agents of the corporation to
whom such power may, from time to time, be delegated by the Board of Directors; and for the
purpose of such deposit, the Chairman, the President, any Vice President, the Treasurer or any
Assistant Treasurer, the Secretary or any Assistant Secretary or any other officer or agent to
whom such power may be delegated by the Board of Directors, may endorse, assign and deliver
checks, drafts and other orders for the payment of money which are payable to the order of the
corporation.

ARTICLE XII.

NOMINATIONS OF DIRECTOR CANDIDATES
SECTION 1. General.

Nomination of candidates for election as Directors of the corporation at any meeting of
stockholders called for election of Directors (an “Election Meeting””) may be made by the Board
of Directors or by any stockholder entitled to vote at such Election Meeting. Only persons who
are nominated in accordance with the procedures set forth in Article Il and this Article XII shall
be eligible for election as Directors of the corporation.

SECTION 2. Nominations by Board of Directors.

Nominations made by the Board of Directors shall be made at a meeting of the Board of
Directors, or by written consent of Directors in lieu of a meeting, not less than 30 days prior to
the date of the Election Meeting. At the request of the Secretary of the corporation each
proposed nominee shall provide the corporation with such information concerning himself or
herself as is required, under the rules of the Securities and Exchange Commission, to be included
in the corporation’s proxy statement soliciting proxies for his or her election as a Director.

SECTION 3. Nominations by Stockholder.

Any stockholder who intends to make a nomination at an Election Meeting shall include
in the Stockholder’s Notice required by Section 10 of Article 11 (i) a statement setting forth, as to
each nominee whom the stockholder proposes to nominate for election as a Director, (A) the
name, age, business address and residence address of the nominee, (B) the principal occupation
or employment of the nominee, (C) the class and number of shares of capital stock of the
corporation which are beneficially owned by the nominee, (D) any other information concerning
the nominee that would be required, under the rules of the Securities and Exchange Commission,
in a proxy statement soliciting proxies for the election of such nominee, (E) whether such person
is eligible for consideration as an independent Director under the relevant standards
contemplated by Item 407(a) of Regulation S-K adopted by the Securities and Exchange
Commission (or the corresponding provisions of any regulation subsequently adopted by the
Securities and Exchange Commission applicable to the corporation), (F) whether any such
person has received any financial assistance, funding or other consideration from a Stockholder
Associated Person (as defined in Section 10 of Article 1), and (G) whether and the extent to
which any hedging, derivative or other transaction has been entered into with respect to, the
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corporation within the past six months by, or is in effect with respect to any person to be
nominated by such stockholder the effect or intent of which transaction is to mitigate loss to or
manage risk or benefit of share price changes for, or to increase or decrease the voting power of,
such nominee, and (ii) a signed consent to serve as a Director of the corporation, if elected, of
each such nominee.

The corporation may require any proposed nominee to furnish such other information as
may reasonably be required by the corporation to determine the eligibility of such proposed
nominee to serve as a Director of the corporation. The corporation may also require any
proposed nominee to furnish such other information as it may reasonably require to determine
whether the nominee would be considered “independent” as a Director or as a member of the
audit committee of the Board of Directors under the various rules and standards applicable to the
corporation.

SECTION 4. Substitute Nominees.

In the event that a person is validly designated as a nominee in accordance with Section 2
or Section 3 of this Article X1l and shall thereafter become unable or unwilling to stand for
election to the Board of Directors, the Board of Directors or the stockholder who proposed such
nominee, as the case may be, may designate a substitute nominee.

SECTION 5. Void Nominations.

If the Chairman of the Election Meeting determines that a nomination was not made in
accordance with the foregoing procedures, such nomination shall be void.

ARTICLE XIII.

AMENDMENTS

These By-Laws may be altered or repealed and new By-Laws may be made by the
affirmative vote, at any meeting of the Board, of a majority of the whole Board of Directors, or
without a meeting by a unanimous consent of the Directors in writing or by electronic
transmission, subject to the rights of the stockholders of the corporation to amend or repeal By-
Laws made or amended by the Board of Directors by the affirmative vote of the holders of
record of a majority in number of shares of the outstanding stock of the corporation present or
represented at any meeting of the stockholders and entitled to vote thereon, provided that notice
of the proposed action be included in the notice of such meeting.
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